
 

 

Have your say on our draft litigation and 

enforcement policy (2019–22) 
 

Introduction 

We would like your views on whether our draft litigation and enforcement 

policy is clear and whether there are improvements we can make to it. 

 

The survey is anonymised. The Smart Survey website may collect 

personal data, see the Smart Survey privacy policy for more information. 

  

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
https://www.smartsurvey.co.uk/privacy-policy
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Understanding our legal powers 

Question 1 (highlight or put a symbol next to your chosen answer) 

Is our draft litigation and enforcement policy 2019–22 clear about what 

our legal powers are? 

 

While, the policy is clear about EHRC’s enforcement and litigation 

powers, we would welcome more detail about the manner in which the 

Commission promotes the results of its investigations. Specifically, in 

relation to the EHRC’s investigation into Equal Pay in Glasgow, we 

would urge a review into what went wrong, and why. This review should 

look at EHRC’s actions in moving from an initial investigation and 

allegation that WPBR was discriminatory (24th March 2009 letter 

enclosed) to a settlement agreement under which the test occupation 

(PSAs) got a pay rise under the discriminatory system, but the system 

itself remained in place (see enclosed letter 21st January 2013) at a 

£545m cost to low-paid workers. 

 

Question 2 (if you chose ‘no’ to the previous question) 

Besides the review into Equal Pay in Glasgow, the EHRC should publish 

the number of confidentiality agreements it has entered into.  

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022


4 

 

Understanding our ‘priority aims’ 

Question 3 (highlight or put a symbol next to your chosen answer) 

Is our draft litigation and enforcement policy clear about what our 'priority 

aims' are? 

 

The general focus on ensuring that individuals have equal access to the 

labour market and are treated fairly at work is welcome. There is strong 

evidence that people with certain protected characteristics are 

structurally disadvantaged in the labour market in a number of ways.  

 

• In Scotland the gender pay gap stands at 15%.1 Women are more 
likely to work in low-paid, part-time and undervalued sectors, more 
likely to be on zero-hour contracts, and more likely to suffer from 
violence, harassment and discrimination in work.  

• Disabled people are far more likely to be in low-paid and 
potentially precarious sectors and occupations such as hospitality, 
care, admin, customer service and elementary occupations. 
Disabled people are also far less likely to be in employment all 
together (45.4% compared to 81.2% of non-disabled people).2 

• Despite high levels of educational attainment, people from the 
black and minority ethnic population are twice as likely to be 
unemployed compared to those from the white population.3 As well 
as having lower employment rates, BME people are more likely to 
be in low-paid and insecure work, often clustered in clustered in 
particular professions such as hotels and restaurants.4 

• While official data for official statistics into LGBT+ peoples 
experience of the labour market is limited, in 2017 
Stonewall/YouGov surveyed 5,375 LGBT people across Britain, 

 
1 SPICe (2019) ‘The Gender Pay Gap’ 
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2019/2/4/The-gender-pay-gap--
facts-and-figures---2018  
2 Scottish Government (2018) ‘A Fairer Scotland for Disabled People: employment action plan’ 
https://www.gov.scot/publications/fairer-scotland-disabled-people-employment-action-plan/  
3 Scottish Government (2018) ‘Regional employment patterns in Scotland: statistics from the Annual 
Population Survey 2017’ https://www.gov.scot/publications/regional-employment-patterns-
scotlandstatistics-annual-population-survey-2017/  
4 Kelly, M, Joseph Rowntree Foundation (2016) ‘Poverty and ethnicity: key messages for Scotland’ 
https://www.jrf.org.uk/report/poverty-and-ethnicity-key-messages-scotland  

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2019/2/4/The-gender-pay-gap--facts-and-figures---2018
https://digitalpublications.parliament.scot/ResearchBriefings/Report/2019/2/4/The-gender-pay-gap--facts-and-figures---2018
https://www.gov.scot/publications/fairer-scotland-disabled-people-employment-action-plan/
https://www.gov.scot/publications/regional-employment-patterns-scotlandstatistics-annual-population-survey-2017/
https://www.gov.scot/publications/regional-employment-patterns-scotlandstatistics-annual-population-survey-2017/
https://www.jrf.org.uk/report/poverty-and-ethnicity-key-messages-scotland
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including 799 workers in Scotland, about their experience of the 
workplace. The Scottish report found that one in six LGBT 
employees in Scotland have been subjected to negative comments 
or conduct from work colleagues in the last year because they are 
LGBT. This jumped to two in five for trans employees.5   

• There continues to be a number of issues which particularly impact 
on younger workers in our labour market. While headline labour 
market figures have in general been improving over the past year, 
for 16-24 year olds they have been worsening – with decreasing 
employment rates, increasing unemployment rates and decreasing 
economic activity rates.6 Young workers are also more likely to be 
in low-paid and insecure work and face wage discrimination.7  

• Older workers also represent an increasing proportion of our 
workforce and there is evidence of widespread discrimination 
against older workers.8 Last year the STUC Women’s Committee 
published a survey of 3,649 people which found that 32% said 
menopause was treated negatively in the workplace.9 

 

Given these specific but often overlapping issues, the STUC would 

especially welcome action that supports people in the labour market with 

multiple intersecting protected characteristics and whose characteristics 

intersect with economic disadvantage – poverty and social class, in 

effect. 

 

While, in theory the policy is clear about the ERHC’s priority aims, it is 

clear that there a number of areas within the general priority of labour 

market disadvantage which are significant in scale and severity and 

have not yet been appropriately addressed by the EHRC. 

 

 
5 You Gov for Stonewall (2018) ‘LGBT in Scotland, Work Report’ 
https://www.stonewallscotland.org.uk/sites/default/files/lgbt_in_scotland_work_report.pdf  
6 ONS (June 2019) ‘HI11 Regional labour market: Headline indicators for Scotland’ 
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/d
atasets/headlinelabourforcesurveyindicatorsforscotlandhi11/current  
7 STUC (2019) ‘Wage rage: the minimum wage and young workers’ 
www.stuc.org.uk/files/W_Age%20Rage%20Report.pdf     
8 Women and Equalities Committee (2018) ‘Older people and employment inquiry’ 
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/359/35902.htm  
9 STUC (2018) ‘Menopause and the Workplace’ 
http://www.stuc.org.uk/files/STUC%20Womens%20Cmmt%20Report%20-%20Menopause.pdf  

https://www.stonewallscotland.org.uk/sites/default/files/lgbt_in_scotland_work_report.pdf
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/headlinelabourforcesurveyindicatorsforscotlandhi11/current
https://www.ons.gov.uk/employmentandlabourmarket/peopleinwork/employmentandemployeetypes/datasets/headlinelabourforcesurveyindicatorsforscotlandhi11/current
http://www.stuc.org.uk/files/W_Age%20Rage%20Report.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmwomeq/359/35902.htm
http://www.stuc.org.uk/files/STUC%20Womens%20Cmmt%20Report%20-%20Menopause.pdf
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Key amongst these is equal pay for low-paid women. Local authority 

breaches of equal pay legislation affect hundreds of thousands of 

women across Scotland. Yet, despite initially investigating Glasgow City 

Council, the ECHR has not used its legal powers to successfully achieve 

its core or priority aims in this space. We believe that equal pay for 

women should be a specific area for consideration in the policy.  

 

We welcome the emphasis on public transport that supports the 

economic and social inclusion of disabled and older people. The STUC 

Disabled Workers Committee and disabled trade union members have 

consistently shared negative experiences of using public transport. For 

example, someone who is registered blind does not always have the 

necessary assistance in rural or island locations where there are no 

booking offices or train stations. Another concern is that driver-only 

operated trains are a serious barrier to wheelchair users travelling 

independently. Many trains also lack suitable accessible toilets, which 

can lead to a loss of dignity for disabled train users.  

 

Similarly, the priority aim of schools is welcome at a time when efforts 

are being made to close the poverty attainment gap in Scotland, i.e. to 

ensure that all pupils receive equal opportunities within their school 

education irrespective of their background. While it may have been 

preferable to refer to all education settings in priority aim 2, we recognise 

priority aim 5 includes all institutions, including colleges and universities, 

and this may also assist to ensure that all young people receive equal 

opportunities in their education in order to allow them to flourish.  

 

Question 4 (if you chose ‘no’ to the previous question) 

How could the policy make our priority aims clearer? 

 

As mentioned in answer to question 3, we believe there are areas which 

the priority aim of addressing labour market disadvantage have not 
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appropriately addressed, particularly in relation to equal pay. We would 

therefore support a specific Equal Pay priority within the policy.  

 

Understanding our 'core aim' 

Question 5 (highlight or put a symbol next to your chosen answer) 

Is our draft litigation and enforcement policy clear about what our 'core 

aim' is? 

 

No. 

 

Question 6 (if you chose ‘no’ to the previous question) 

How could the policy make our core aim clearer? 

 

We fully support the core aim that “The system of equality and human 

rights protection is upheld by strengthening the interpretation of equality 

and human rights laws and by making sure that flagrant, systemic and 

serious breaches of those laws are successfully challenged.” This is a 

splendid aim for an equality agency. However, to ensure the EHRC 

maintains support and credibility, it is vital that this is perceived to work 

in practice.  

 

Questions therefore need to be asked about what went wrong at 

Glasgow City Council in relation to Equal Pay.  

 

Does the answer, perhaps, lie within the reference in paragraph five of 

the 21st January 2013 letter (enclosed) to legal proceedings? Did the 

Council take a legal challenge against the commission? Why did the 

commission settle instead of defending their power to investigate? 

 

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
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It is welcome that the draft policy acknowledges that litigation will be at 

its most effective if the outcomes of successful cases are well 

disseminated. It is also welcome that the policy commits the EHRC to 

not entering into confidentiality agreements with 

organisations/individuals other than in exceptional circumstances. 

However, this was clearly not what happened in relation to equal pay in 

Glasgow.  

 

Local authorities in Scotland have demonstrated fragrant, systematic 

and serious breaches of equalities and human rights laws. This has 

affected hundreds of thousands of workers, and in the case of Glasgow 

City Council cost the city £545 million. The STUC believe there should 

be a review into what went wrong following the initial investigation into 

Equal Pay at Glasgow City Council and the lessons that can be learned.  
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How we will decide what legal work to take on to 

help us meet our 'core aim' 

Question 7  

Under our 'core aim', we will use our legal powers to tackle flagrant, 

systemic and serious breaches of equality law and human rights 

protections.  

 

Given that we have finite resources with which to do this, how should we 

decide which of these breaches to take on? 

 

Trade unions also have the aim of protecting the equality and human 

rights system, and frequently act to protect and enforce the rights of 

individual workers and groups of workers. Trade unions and the EHRC 

have shared aims and should be able to work more closely than this 

policy envisages.  

 

Specifically, this should involve working in partnership to consider the 

allocation of funding and resources to target such breaches, including 

through jointly funding litigation. Given the size, severity, persistence 

and prevalence of public sector breaches of equal pay legislation, this 

would be a more effective way of targeting resources than the current 

approach.  
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Understanding how we will assess issues when 

deciding whether to use our legal powers 

Question 8 (highlight or put a symbol next to your chosen answer) 

Is the draft litigation and enforcement policy clear about how we plan to 

assess issues, to decide whether to use our legal powers? 

 

No. 

 

Question 9 (if you answered no to the previous question)  

How could we make the policy clearer regarding how we will assess 

issues to decide whether to use our legal powers? 

 

STUC affiliates have raised concern that the threshold for using the 

EHRC’s legal powers is too high, and the wording should be amended 

for there to be more flexibility in the policy wording around taking legal 

action. The criteria proposed to effectively define the trigger for using 

legal powers defined in the core aim refers to size, severity, persistence 

and prevalence. Yet the STUC would expect the EHRC to be involved in 

dealing with strategic threats to the system of equality and human rights 

protection. The EHRC should acknowledge that in some cases breaches 

may have been recent or of low prevalence, and that prompt action by 

the EHRC may avoid prevalent breaches from being established. The 

EHRC should have the flexibility of being able to deal with emerging 

threats to the system of equality and human rights protection, and not 

only to large established threats/breaches. In other words, the EHRC 

has a role to play to prevent breaches from becoming widespread by 

nipping some practices in the bud. 

 

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
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Being more specific in the priority aims may help address concerns that 

the EHRC are not taking action on areas that stakeholders believe they 

should.  

 

Similarly, while the mechanism for individuals/organisations to request 

that the EHRC use its legal powers looks reasonable, the high 

thresholds previously alluded to may make it unlikely that the EHRC 

actually accepts many requests. Consideration should also be given as 

to whether the role of the EHRC to work with other stakeholders should 

be made more prominent in the policy rather than being placed in Annex 

C.  
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Understanding how we will assess whether our legal 

work will have impact 

Question 10 (highlight or put a symbol next to your chosen answer) 

Is the draft litigation and enforcement policy clear about how we will 

consider the impact we will have through our legal work? 

 

No. 

 

Question 11 (if you answered ‘no’ to the previous question) 

How could we make the policy clearer regarding how we will consider 

the impact we will have when deciding to use our legal powers? 

 

As the story of equal pay in Glasgow City Council suggests, there were 

clear failings in how the EHRC went from making an investigation into 

the Council into what looks like a subsequent settlement, without benefit 

to the thousands of workers in Glasgow City Council that subsequently 

won their fight in the last year.    

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022


13 

 

Understanding how we will approach using our legal 

powers 

Question 12 (highlight or put a symbol next to your chosen answer) 

Is our approach to using our legal powers clear from our draft litigation 

and enforcement policy? 

 

No. 

 

Question 13 (if you answered ‘no’ to the previous question) 

How could we make our approach to using our legal powers clearer from 

the policy? 

 

A review into the story of equal pay in Glasgow City Council would shed 

light on how the EHRC used its legal powers, what went wrong, why and 

what changes need to be put in place to prevent it happening again.  

  

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
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Understanding how we will approach our 'legal 

support projects' 

Question 14 (highlight or put a symbol next to your chosen answer) 

Is our approach to 'legal support projects' clear from our draft litigation 

and enforcement policy? 

 

No. 

 

Question 15 (if you answered ‘no’ to the previous question) 

How could we make our approach to legal support projects clearer from 

the policy?  

 

In the same manner as our response to question 7 we believe the EHRC 

should work in partnership with trade unions and consider joint funding 

of legal support projects.  

  

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022


15 

 

General comments on how we can make our policy 

clearer 

Question 16  

Is there anything else that could help make our approach to litigation and 

enforcement clearer from our policy?  

 

As outlined in Thompsons Solicitors response, we believe the EHRC 

could amend its policy to set out that when local authorities do not 

publish coherent public sector equality duty statements or action plans, 

this will be investigated as a breach. 

 

For further information please contact:  

Francis Stuart, Policy Officer, STUC, fstuart@stuc.org.uk, 0141 337 

8139   

https://www.equalityhumanrights.com/en/publication-download/draft-litigation-and-enforcement-policy-2019-2022
mailto:fstuart@stuc.org.uk

